


1%. I,oc:il (;overnnients Are Jiistilied in Franchising Cahle Operators to Use :in11 
Occupy the I<ighls-Of-W:iy 1 0  Provide Non-Cable Services I~ecause 
0per:ilors Arc  Ihirdcning the Pub l i c  Rights -o f -way  in Diifercnt Ways to 
Provide Nand ':ihlc Scrviccs. 

l icl'orc c.u;iniiniiig [he par~ic i i I ; i r  isbi les r i i i icd b y  the C o m m i s s i o n .  two Iiic~ti~iI points n i l ls i  

I .  ~~~~ I'riincliiscs ~~~~~~~ iiic of ten ~~~ service-l irt i i lctl ~~~~~ by ;!grccrnent. 'rlic Irancliises i s s d  by loca l  

govcmmcnls  lo cirhle operators are ol'len service-spccitic. 11s almost all franchises 111 Ibrce ~od;iy 

Lire [he protliicl 0 1  negoli;ition under 47 11 S.('. C; 546(h)(the infonnal rcnewiil prvvisicins o f  lhc 

(:able AcI). the scope o F ; i  1r;iiichise i s  ;I rcllcction i i f t h e  result o f t h a t  negotialion 

Ilro;it l ly speaking, lr;inc,hiscs t;ikc I W C I  t l i f lcrcr i t  approaches to service aiiI1ic~rir;ilion. I n  

SOIII~ cases. the lin;iI franchise a i i t h o r i x s  the cable operator to use and occupy publ ic  r igl i ls-ot;  

\vny to prov i t lc  c:ihlc services a n d  o l l i e r  IIOII-cable cc iminunica~ions services. llntler [h is  type i l l  

l i i inchisc. ;I single tlocutnent wi l l  be a rc l lcc t ion o l  llic local i ty 's authority ~indcr  I i l l e  VI, and i ls  

aiitliority wider !,I~IC I ; I W  ;mtl the local cliarlcr A n  cuanp l c  of this type of Ir; incli ise is  Ihe 

franchise lix Madison. Wisemisin. 111 Scc~ ions  I 9  I ant1 19.2 of that franchise. I I K  parties agreed 

1h;it Ihc Irancliisce liad authority iindcr 111c I r a ~ i c l i i ~  "to provide Cable Modem Services and thal 

l l ic  reLentics lroni ('ahlc hlodcm Scrvicc s1l;tIl he inclutled in gross rcvcniics li)r l l le  piirposc of 

computing a n d  paying I'r:iiicliisc Ices." 

t le l in i l i on  o l c i i l i l c  service, no r  does thc piynicnl o l  lees turn on whether cable i ~ o d e r r ~  service is 

n c;ihle service or no l .  TIic a t ~ t l i o r i z ; ~ ~ i o ~ i  n i d  IIIC Ice pnynicnt for cablc modem service arc 

I tic i i i i ~ l i o r ~ / a l i o n  does not depend on llic ('able Act's 
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~ ~~ ~~~~~~~ ~ ~~~ 

:ICCCS tL> public I ig l i ts -o f -w iy  piirLiian! lo the blatc-appoinicd munic ipal  franchise Tee formula offered l o  
C X ' s  i it idcr tIC3 1 7 7 7 ~ "  

.TIT i j i i d r c w  AIflt.rli;icli, David  Randolph, "The Impact o f  Cable Modem Service on lhe Public Righl- 
[ + \ V : I ~ , "  JIIIIC. 2002 (the "U C: Report"), attached hereto as Exhihi1 G. Columbia 7elccuininunicalioi is 
('orporat iiori IS :in eiigineeriiig firm th:it spcci:ilires in advising local governments in cablc lelevision and 
orher COi i i i i i i i i i icn l ic ,n~~rr la led matters. The l i r m  is a leading expert in the design o f  i n ~ l i l i r t i o l ~ a l  nehvorks 
n ~ i t l  Lahle It.leYihion ~echno logy generally. The C'I'C Report was prepared lor the purpose of ihesr 
coni tnui t \ .  illid i l l i t~ i ra tes  111c diffcrcnces in network architecture beiween a cable service-only system and 
:I \yhlciii i l e i i g ~ ~ e d  mid  biiill IO providc cable modem services as we l l  as vlilecl services. 
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I). ' r l i c  C'aldc Act  t'crniits C'ilics To C'h:irge Fccs For Use and Occi ipnncy o f  
I'iihlic I<i$its-Of-\Vay '1.0 l'rovitlc Nol i - (  ';ihlc Services. 



I I I(. ( ~ ' o i i l ~  Kcp. N o  I0-l-JSX. a t  I X O  ( 1006). 

I<cprescn: i t ive 1)itigcll W:IS even inwc expl ic i t :  

M r .  Spwker. I w;riit lo sily ;I few special words about Ihc concerns ol'our local 
elected o l l i c i a l s  . . . [his conference agrecinenl strengthens [he abi l i ty of local 
go\~crn i r le i i ts  IO col lect lees for [ l ie LISC of 'p i rh l ic  r i$ ts-o ' -way.  For exilmple, thc 
t lc l in i l ion ot ' ihe t e r m  .'cable sewice" has been expanded 10 include game 
cl i ; l l iwls aiid other inlcractivc scrviccs. .I his wi l l  rcsult i n  addit ional rcvc~i i ies 
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/ 7'hi.v c-oii,s/rur/ion is c~ompc~llerl by ,Gc/ion 601 

Kcntliny llie Act to perini t  loca l i t ies  lo l e vy  a 1ec on c;ihle modcni sei -vice Is coinpel led by 

Secl ion 601(c) o l  tl ic Ic lecoinmi i i i icat ions Ac t  of  1906. wh ich  stntes lliiil tl ie slaii i te "shall no1 be 

coiistrued to inodily. supersede or  iinpair i i i iy  kde ra l .  SI;IIC o r  loL;il law ~ in l css  expreshly s o  

p rov ided"  I inp l i cd  prcenipt ioi i  is. iii other words, prohibi let l  

i iur Ilie leg is l ; i t iw h i s lo ry  h~ntes   lint Ioc;iI govcrnincnls cim on ly  chargc lranchisc ICES ror  cnble 

Oiic I l icrclore L';iiino1 leap Ironi t l ic n i i i~row rcsiilt c o r i i ~ i e l l e d  by 11ie c1i:iiipe to Section 

71 Nei lher  Sccl io i i  622 c i n  i ts face: 

622 IO i m p l y  a bro:id prreinplion ol locr i l  ; i i i l l ior i ty 10  cli;irgc lccs. 

E. I h s i c  Principles of Constilulional L a w  Require The Commission to 
Kccogniie Local Anlhorily To C'hurxe Fees. 

"some truths arc so  hasic tlint. l i ke  t h e  :iir ;iround 11s. Ihey nrc easily ovcrlookccl." One stlch truth 



~ I h i s  right o l ' e t n i i i e n ~  tloinitin O V ~ T  IIIC uhorcs and the soils uiider !lie n;ivigablc 
\vaicrs, for al l  municipal purposes. belongs exclusively to the slates within lhcir 
rcspcctivc Icrritorial jurisdiciions, a i d   hey, and they only, h a w  h e  coiislituiional 
power 10 cwrcisc i t .  To g i i e  to [he I l i i i i e d  Stales the right to transfer I O  a citizen 



l l ic t i t l e  1 0  t l ic sl loiwi ; ind  l l ic soils tinder l h e  navig:;ihlc waters, ~ v o u l d  be placing in  
Ihcir Iii i i icls <I wc;ipon ~ I i i c I i  rnighl Oc wicldcd greatly to the injury of state 
sovt:rcignty, mtl deprive the statcs o I  Ihe poLver to exercise a ~iuinerous and 
i 111 pot~t xit I I ;iw ( 1  f pol ice powers. 

111 / / i c . k , s  i.~ /!ell, 3 C':iI. 2 IO ( I  853), the Suprcnic C'ourl ~I 'C 'a l i lb rn ia  cnnlidently held: 

In  reference lo l l i c  o ~ ~ i e r h l i i p  o l ' l l i c  public I~n t l s ,  Ihc Llniicd States only occupied 
the position o t  :my private proprietor, wi th the exception of'an express exemption 
Irciin Sl;ile t~ ix; i t ion I l ie  iiiines orgold and  silver o n  the  public lands are as niiich 
the property o f t l i i s  Slate, by virtue of her sovereignty, BS ;ire similar mines i n  Ihe 
I;intls ofpriv;ite citizens. She hiis. thereroore, solely the right lo aulliorize thein t o  
bc Lrcirketl; 10  pass l a ~ s  for lheir regulation; lo license miners; and to affix such 
I c i ~ i i i s  and condilions ;is slic may t leeni propcr, to the freedom oftheir  use. In hcr 
legislation upon th is suhject, she has es1;iblished the policy of permiltiiig all who 
(li,\irc il, io w o r k  lier mines 0 1  gold nntl silver, wi th or without conditions; and she 
11;is wisely provitletl t h l  l t ie i r  conflicti i ig claims shall be adjudicated by the rules 
.1m1 ciistoiiis wliich m;iy be established by bodics of lheiii working in  lhe sanic 
~ i c i i i i t y .  

I1 IIIC Irce-l i ; intlctl rcgiil;tlory atilhority found in / l icks  L: Hell has been eroded by steady 

cxp;irrsion or Congress' C:ommcrce Cliiiisc aulhorily over the last 150 years, the tiiiderlyiiig 

Iircinisc rciriiiins as tnic ;is cver. "Ownership ofx ibmerged lands--which carries with it the 

puwcr IO  co l i t ro l  n;ivigation, lishing, ;ind other public ~iscs (11 water--t.s (in e n c ~ / i t i \  u[ / r ibu/e  O/ 

, \ ~ f i , ~ , r ~ , j ~ ~ t i ~ , . . .  Oni/ctl . S / ( J / ~ . Y  v AIuska. 521 U S .  1.  4 ( 1  997) (emphasis ;~t l t led) 
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, i / ~ i / ~ o ~ n i i ,  200  I I  S. 261. L O S - O i l  (l0:5). I l ie provision \viis added to the C~)n~t i t~ i t i i i i i  hy thc 

I.'r;irncrs. 111 1paiw x c o r i l i i i g  111 l l i c  Supreme ('ourl, because the Framers had "doubts whether the 

Coinii1crc.c ~ l i i i i s e  \ v o ~ i I d  ~ i c c i i m ~ d i s l i  111;1t purpose." lil. ;it 2 6 5 ~  O % i n g  10 this coinslitutional 

impediment, 111 t l i is o i i e  coi i tcxt  Stales ;ire l i i i i i te t l  to the recovcry of costs nssocintctl with 

cls a i d  pol ic ing lhcir  ports. Outside o f t h a t  l im i ted  context, States l iave far greater 

tliscreticiii to e Y x t  co~n~~c~is : i I Io~i  Ih r  tlic use of public properly. Conseqiiently, any l imitat ions 

OII Ioc;iI govcrninciit discrctioii to require coinpcns;ition arise oiit of state law. no1 teclerd law. 

I : \ 'c i i  where C'cingress I ixs broadly prcernpletl State and local rcgu/tr/ion, i t  lias carved out 

;in cxccptioi i  l i i r  l;iws relnti i ig to II ic exercise of sovereign r ights over property. See, e.g.. 

( 'ci/i/orriitr I '  f, ' l i l?('. 49s I I.S. .lW. 4 0 0 - 4 W  ( IOOO) (;iflirinirig coi is lrucl ioi i  of section 27 of the  

I.'cderal I 'owcr Act to protect proprietaiy ;ICI ivitics). T1i;it is. the  C'oininercc (Claiise ~ i i i id law 

~id11ptec1 piirsuaiit to i t  - i r i ay  at1 t o  b r i d l y  prcempt local authority lo r e p / a / c  a pai~t icular 

intcrhtiitc act iv i ty,  h i t  r m y  i io1 compel the btatc t o  tletlic;itc propcrty io thal acl iv i ly.  or granl 

rights in state property. o r  lorego cumpensat ion tor use and occiipancy of property. 

3 ('oiiimi.s.sion l'rwmp/ion o/ /he Right to C'harge a Fee for /he (.iw o/ 
f ' i lhl ic f r o p c r / y  /o  I'rovidc lnjornia/ion ,+rvii.es IVo~rld R0i.w Signijic-an/ 
/.c.suc~.s l / l idcr  /hc /.'i/ih Amcntl'menl 

111 1007. the Ketil!ic.hy Suprcrnc <'our1 insisted [hat "lhe Congress o f  the United Stales . . . 

<'an n o  m ) r c  t;ikc the  propci-ty 0 1  n sta le o r  oiie of i i s  municipal i t ies than thc property of an 

individual." / ' (w/d Tc/~ ('uhlc ( '0 t i l  100. Eighty years Inter, the  Supreme Co~irt  erased any 

tloiibt. ho ld ing  the Fifth Ament l~ncnt  "encompnss[es) the properly of slate and local governments 

when ;I IS ccwlciiirictl hy the I~ii i ld Stales." (1,s. 1;. SOArres, 469 U.S. 24, 31 (1984). 
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of  llic conlcxl oI"gener:illy applicable laws" coiisistenl wilh the l 'enlh Arneiitlrnenl. "h.losl" of 

l t ie Siiprcnie ('oiirl's rcnth Ainentlineiil jurispnidence ' ' 1  has] coircemed the authorily of 

( ' onp rcs  11) subiect slate govcrnincnls to gcnerally applicable laws." New York v U S  505 US. 





1,s. 
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"Il ie coinpe~itivc b i~ ld i i i g  process provitlcs i i i ce i i t i ves  f o r  liccnsees of spcclrurn to 
c o i i i p c ~ e  vigorously ~ v i t l i  evisting scr\ ICCS. deve lop  innovative technologies, and 
p r o \ i l e  iriiproved proclucls IO rca1iLc cxprc ie t l  earnings. In this way, awarding 
spectrum u i n g  conipcti~ivc bidding ;iligris the l icensces' interests wi th the public 
iiitcrcst in cl l icienl util ization olthc spcctriim. 4 s  onc coninienter observes, 
"[sluccessful bitltlcrs iirc those Ihiil not only place ii high value on the property 
reliitivc 10 o h c r  auction participanls. h i 1  iilso I i i i vc  llie financial capability to 
.\ripport their bids." '' 



( '1i;irSiiig lair  iii:rrkci \.;iIiic l i)r the iisc of r ights-01-wiy \I.III help compaiiics niake inore rational 
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Shcll): / ' < ! / v i  /k.ot . /!  /.\/?,A , l , $ , $ o i , i ( i / c , , s  I' (1  , Y .  ?OX I: i t 1  I 3 7 1  (Fed  Cir. 2000) ( l ~ i l l c  lo the beds ol 

iim i p h l e  waters o l ' l l i c  I Initcd States i s  either 111 the \ late in which IJIC waierr are located, as II 

iii;i[tcr o l ' i l i i ~ c  sovcrcigiity. o r  in 111c o v i i c r i  ol'lhc 1:ind b o r i l c r i n ~  the waters; xcliclhcr ill ihe O I I C  

o r  Ihc o1ht.r is  ;I (IucsIiiJtI o ~ ~ ~ l a t e  l a \v) .  !\s ;I iniallcr dsl ; l lc  law. ihere i s  certainly nothing 

cxtriioril i i i x y  aborlt grmt i i ig righi\ liir spcci  l i e  purposes, and requiring additional authori,a~ions 

whcrc a graiil is  l o  bc tiscd l o r  ;I dil'l'ercnl purpose; ;IS we l i m e  shown this i s  ii coriimon praclicc 

iii the c;ihle industry. 

I hus, Ihc cliicslion i s  wl i t .~l icr lctlcrcil l i i \v  n i i i . ~ ~  be r w d  10  superscde slate law and 10 

m i i c l i o w  (;I) gcncr:illy pcrmil inlorniii l ion service providers 1 0  use sovereign state properly 

ivithotit ~i11t1i~iri~;iIion 10  iiii1;ill Inci l i l ics; or (h)  permit cable operalors, in particulnr, to ;ivoitl 

iiiilliori/;ition rc-quircineiiIs Ihal iipply IO IIIOC who ~vot i ld  use public righls-of-way 10  provide 

ii i l i)rnialion hcrviccs merely bec.ause they hold 3 l'r;inchise to  provide cable services. 

As to (he l i rsr point. the iiili>im;i\ioii scrvicesicommon carrier services dislinction was 

i i i i l ially tlra\vn IO draw ii l i n e  hetwccn pure transporl coinrnon carrier services, which would be 

rcgtilatetl. ;ind other service;, which w i ~ d d  no1 be siibjccl to regulalion. ' fhe tlistinclion was 

ii i lciidcil IO describe the boiintls of l l i c  Coniniission's T i i l e  I1 authorily. and to incidenlally giiiclc 

tlic cxercisc o f  slate aulhorily over inlriistale cornrnrinicalions by wire. ld There was never ariy 

siggestion t l i i i l  the C'oinniission cvcr intended, or ever ~houghl i l had the aulhorily, lo exclude 

inlorinnlion service providers from the obligalion 10 pay lor, and obtain permission lo use 

propcrly that did not belong 10 lhein. I here ilr nothing in the -relecominunicnlions Act that 

somehow II ;nisfciriiis IIie rc,,gii/o/or,v disli i iclion and gr;ints properly rigli ls IO inforrna~ion scrvicc 

proviclcrs. '1'0 the cxlent lhirl the 'rclccc~~~i~nutiicario~is AcI  addresses local property interests, 1 1  

r v rd  thcm, ;IS Ihc Comniission has  recogi i ixd In /hc Mo//cr o/(~'/a.ssic lciephonc, 
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provisioi i  (11 / ~ , / ~ ~ ~ ~ r r i / ~ / / ~ f ~ i t , ~ / / i ~ i ~ / , \  ,~~ , / - i , i c . c , s  ‘shall no1 Ihc rcciiiircd 10  obtain II franchise tin~ler i l l i s  

t i l lc  l o r  Ihc p r ~ ) ~ i s i o i i  01’ l c l e c ~ i ~ ~ i t n ~ ~ t i i c ~ ~ l i ~ ~ t ~ s  scrviccs.” T l i i r l  provision would have been whul ly  

~i i incccssary htitl (‘ongrcbs hcl~cvctl iIii11 :I grali l 0 1  R trnnchise inherently exelnpts ;i cable 

operii lor I’rcuii :I duty  lo ot,laiii :iclditioiiiil ~ i ~ i i l i o r i ~ i ~ i i o ~ l s  lo provide services o i l ier  than c;iblc 

x r v i c c s .  I tic rcli.rciice to “oncler I b i s  i i t lc”  i s  : i Iso signihc;ini. ‘I he phrase was added just bePore 

ll ic x l o p l i o n  oIrhc ‘ le lcc~)ni ini inic:r l i i ) t is Acl. kind was i i i lcndcd to protect IOCIII auihonty IO 

Icq i i i rc  i r ; i i i d~ i scs  lor lhc provision o l  t e l e c ~ ~ ~ i i ~ i i i i n i ~ n ~ i ~ ~ ~ i s  services I t  pcmniiicd d e r  stale l aw.  

‘ I  1i;tt  is. (‘cinyrcus prcservctl tlic general r igh i  10  require i’ranchises i indcr slaic law; on ly  Ihe right 

10 rcqi i i rc n Ir:iiicliise to provit lc l c l c c ~ i n i i ? i ~ i r t i ~ ~ ~ t i o i i s  services as ii pari of a cable lelevision 

t.riitichise h;lsctl s ~ i l r l y  o I i  I i l l c  V I  W:IS cliniinatcL1. ‘I’he (:onfcrcncc Kcport explains: “The 

conicrccs i n l c n d  that, 11, tlic cx Icn I  pcrmissihle undcr SI;IIC ml local law, ieleconiiniinicatioiis 

scrciccs. inc l i id ing i l iosc provitletl by ;I cable comp;iny, \ball be subject tu the a i i l l ior i iy  of a Ioc:iI 

<, ~ o c ~ ~ r i i n i c r i ~  to. i n  a n t i i i ~ l i s c r i t n i i i ~ i ~ i ~ r ~  and compei i l ive ly  neulral way, manage its pi ibl ic rights- 

[if-w:iy and charge fair and reasonable lees ’. 11 IS impossible tu imagine ihai Congress somehow 

i i i tcndcd i o  create a broadcr i inp l ic t l  cxc inp t ion  from i ianchis ing for cable operators acting as 

infor inat ion service providers Ih;in i t  cvp l i c i l l y  crcaled for cable operaiors act ing as 

~ c I c c o i i i ~ ~ i i ~ ~ i ~ c i ~ t i ~ ~ i i s  service pr~oviders. 

I Iic seciions i l ie (:ommission relies iipon 10 draw i ls lenialive conclusion t ha l  additional 

; i i~~ t io r iz ; i~ ions  m;iy noi be required ;IK not to the poinl. ‘ l h e  Commission relies on Section 

624(b) ~ Ibut a s  u e  liave alrently explained, that provis ion does not act to broadly preempt local 

aulhori ty 10 fr;inctiisc i l ic provision o1inform;i i ion services. What i s  noiablc is Seclion 624(l), 

!vhicIl si;litzs ~liiii ii tranchising ; iuthori iy may 11oi c\ lnbl ish requirements “regnrdil ig the provision 

or contenl i  0 1  c.Il1lc sctvicc. euccpl CIS provided i n  i l l i s  titlc. I here is  comparable. if no1 slrongcr 
1. ~ 


